
50 BizVoice/Indiana Chamber – NNoovveemmbbeerr//DDeecceemmbbeerr  22000033

F
or the first time in 25 years, the U.S. Supreme Court

addressed the issue of race-based admissions policies at

state supported universities. While these cases don’t

directly involve business or employment issues, you would

not have known that given the dozens of U.S. companies that

expressed their opinion through “amicus” (friend of the court)

briefs filed with the high court.

Law school – Grutter case
The University of Michigan Law School adopted an admissions

policy that seeks to maintain its top academic status and achieve

a diverse student body. To reach those goals, the school evaluates

applicants based on undergraduate grades, Law School

Admissions Test (LSAT), a personal statement written by the

applicant, letters of recommendation and other “soft variables.”

While the admissions policy does not provide for assigning a

particular value to an applicant’s race, it does state that the

school is committed to diversity and will

enroll a “critical mass” of under-represented

minority students.

Barbara Grutter, a white female

applicant denied a place in the law

school’s incoming class of 1997 despite

a high grade point average and LSAT

score, filed the lawsuit. Several minority

candidates with lower scores were

admitted. In a divided 5-4 decision, the

Supreme Court held that the law

school’s system of evaluating applicants

did not violate Grutter’s right to have equal access to education

under the Equal Protection Clause of the U.S. Constitution.i

Undergraduate school – Gratz case
The College of Literature, Science, and the Arts adopted a

different system to achieve diversity. Under its program, referred

to as a “selection index,” an applicant can score a maximum of

150 points. A combined total score of 100 or more results in

guaranteed admission.

Points are awarded based on high school grade point average,

standardized test scores, state of residency, alumni relationship

and several other factors. Twenty points are awarded to any

applicant who’s a member of an under-represented racial or

ethnic minority group. Virtually every minimally qualified

applicant who’s a member of an under-represented racial or

ethnic minority group was admitted to the school.

Jennifer Gratz and Patrick Hamacher applied for admission

to the college, but neither was accepted. They filed a class-action

lawsuit accusing the college of violating the U.S. Constitution

and Title VII of the Civil Rights Act of 1964. In a 6-3 ruling,

the Supreme Court concluded the system violates Gratz’s right

for an equal opportunity in education under the Equal Protection

Clause of the U.S. Constitution.ii

Synthesizing the rulings
Justice O’Connor, the swing vote in these two cases, attempted

to clarify her position, writing in concurrence in the Gratz case:

“[T]he selection index [used by the College of Literature, Science,

and the Arts], by setting up automatic, predetermined point allocations

for soft variables, ensures that the diversity contributions of applicants

cannot be individually assessed. This policy stands in sharp contrast

to the Law School’s admissions plan, which enables admissions officers

to make nuanced judgments with respect to the contributions each

applicant is likely to make to the diversity of the incoming class.”

Realistic impact
Upon acquiring an understanding of the cases and the high

court’s rulings, the question becomes: How will employers be

affected? Why did more than 60 companies (including Microsoft,

Boeing, Coca-Cola and United Airlines) file briefs supporting the

consideration of race in admissions policies? A quote from one

of those briefs demonstrates how these cases might affect you in

terms of hiring new employees and meeting your business needs:

“Because our population is diverse, and because of the increasingly

global reach of American business, the skills and training needed to

succeed in business today demand exposure to widely diverse people,

cultures, ideas and viewpoints. Employees at every level of an

organization must be able to work effectively with people who are

different from them.”

Companies also argued that they need qualified applicants

to avoid “disparate impact” discrimination lawsuits, or lawsuits

involving individuals who were unequally impacted.

On a more fundamental level, the Court seems to suggest

that diversity is important and that affirmative action plans are

relevant to addressing that issue – at least for the immediate

future. In one of the more interesting passages of the two opinions,

the Court suggested that might not always be the case.

In the majority opinion in Grutter, Justice O’Connor wrote:

“We expect that 25 years from now, the use of racial preferences

will no longer be necessary to further the interest approved

today.”

These rulings raise more questions for employers than

they answer.
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i Grutter v. Bollinger, No. 02-241, U.S. Supreme Court (June 23, 2003).
ii Gratz v. Bollinger, No. 02-516, U.S. Supreme Court (June 23, 2003).


