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WATCH OUT!
Business Alert

H
uman resources personnel, as they should, spend

much of their time and talent ensuring that policies

and procedures are administered to avoid employment

claims based on race, sex, national origin and disability

discrimination, the Family and Medical Leave Act and the Fair

Labor Standards Act. 

This is necessary to maintain a workplace free of discrimination,

obtain a competitive edge and realize financial success. During

the 1990s we heard frequently of the newly enacted Americans

with Disabilities Act and the FMLA, but we probably heard

less often about age discrimination and the Age Discrimination

in Employment Act (ADEA). How things change. 

Given the current economic climate, we are seeing an increased

focus on age discrimination claims. Indeed, the Equal Employment

Opportunity Commission (EEOC), which enforces many of the

federal discrimination laws (including the ADEA), is devoting

substantial resources to age discrimination claims. According

to Cari Dominguez, chairperson of the EEOC, age bias is the

fastest growing type of charge filed with the agency. 

It is not surprising, therefore, that the EEOC reported 1,247

“reasonable cause” findings under the ADEA in fiscal year

2001, compared to 443 such findings in fiscal year 1992.

Recent court cases
Age discrimination claims are likely to arise in corporate

reorganizations, reductions in force and layoffs. Recently, for

example, Foot Locker Specialty, Inc., agreed to pay $3.5 million

to settle an age discrimination lawsuit filed by the EEOC on

behalf of hundreds of workers previously employed by Woolworth

Company. Foot Locker acquired the company after the illegal

conduct allegedly occurred. 

The lawsuit was filed by the EEOC in New York under the

ADEA, alleging that Woolworth, between 1995 and 1997, targeted

employees 40 years of age or older for layoff and replaced them

with younger workers. The EEOC claimed to have evidence that

executives made discriminatory statements and relied on age in

making employment-related decisions. Under the terms of the

settlement, Foot Locker will provide back pay and liquidated

damages to 678 former employees who were allegedly subjected

to the illegal bias. Each is expected to receive between $1,500 and

$10,000. Foot Locker, however, did not admit to any wrongdoing. 

In another case brought by the EEOC, Gulfstream Aerospace

Corporation agreed to pay $2.1 million to settle a class action

age discrimination lawsuit. The EEOC alleged that Gulfstream

targeted employees 40 years of age or older for layoffs in violation

of the ADEA. The settlement also provided for management

training, reporting to the EEOC, posting by the company and

other affirmative relief. 

In reaching the settlement, the EEOC proclaimed: “Employers

cannot use downsizing as a means of eliminating older employees

from their workforce. Productive,

hardworking employees with 20 to 30

years of experience deserve better

than to be pushed out the door, while

younger, less experienced individuals

are retained.”

Avoiding problems
To avoid time-consuming and

costly age discrimination claims that

often times arise out of corporate

reorganizations, employers should

consider the following steps:

• Ensure that a reduction-in-force is necessary – that is, ask

whether other alternatives are available (e.g., work-hour

reductions, job sharing, converting employees to part-time) 

• Identify legitimate, nondiscriminatory reasons for the reduction-

in-force (e.g., cost-cutting measures, division performance, etc.) 

• Select the right person or team to design and effectuate the

reduction-in-force 

• Select the proper method to carry out the reduction-in-force,

such as whether to use objective (e.g., seniority, job classification)

and/or subjective measures 

• Analyze the potential impact of the reduction-in-force to ensure

that employees 40 years of age and older are not over-represented

among the group to be reduced 

• Document the reduction-in-force process and the reasons for

the employee selections for the reduction-in-force 

• Ensure that personnel policies and handbooks are followed

• Determine whether separation benefits, including outplacement

assistance, will be provided to impacted individuals 

• Ensure that releases of age discrimination claims comply with

the Older Workers Benefit Protection Act 

• Develop a communications system to notify individuals of

the reduction-in-force and its impact on them 

• Conduct proper exit interviews to detect potential problems

The consequences of violating the ADEA can be harsh,

particularly when the adverse employment action includes a large

number of employees. As witnessed by the Foot Locker and

Gulfstream settlements, damages (and attorneys’ fees) can reach

into the millions. The EEOC is stepping up its efforts to investigate

and eradicate age discrimination in the workplace. Employers,

likewise, should step up their efforts to ensure the same thing.
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