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The Sarbanes-Oxley Act went into effect on July 30, 2002.
The statute primarily pertains to public companies and
their officers, employees, contractors, subcontractors
and agents. Individuals, including officers and other

employees of covered companies, are subject to liability in
their personal capacities. 

Certain sections of the Act may also apply to companies and
their agents that do business with publicly traded companies, such
as contractors and subcontractors, even if those companies are not
publicly traded. Also, recent decisions found that certain sections
of the Act could apply to wholly owned subsidiaries of publicly
traded companies, even if the subsidiary isn’t publicly traded.

Whistleblower provisions 
Of major significance to the employer-employee relationship,

the Act requires the newly mandated audit committees of corporate
boards of directors to establish procedures for the anonymous,
confidential submission of employee concerns relating to improper
corporate financial, accounting or auditing practices. In addition
to requiring internal complaint procedures, the Act created a new
federal civil claim under the title “Whistleblower Protection for
Employees of Publicly Traded Companies.” 

The nature of the claim is broader and imposes fewer burdens
on a claimant than other federal whistleblower laws; thus, employers
should expect to encounter more claims and litigation arising
from the Act. 

There are two subsections of the Act pertaining to civil
protection for a “whistleblower.” The first relates to a “proceeding”
and protects any employee who filed, testified in, participated
in or otherwise assisted in a “proceeding” relating to a violation
of federal securities or antifraud laws. It is designed to ensure
that government enforcement of the laws, i.e., “proceedings,”
won’t be impeded by retaliation against witnesses. 

The second subsection requires that the employee have
reported conduct that she “reasonably believes” to be a violation
of federal securities law, Securities and Exchange Commission
regulations or “any provision of federal law relating to fraud
against shareholders.” The statute protects disclosures to a federal
regulatory or law enforcement agency, a member of Congress or
a congressional committee, or “any person” with supervisory
authority over the company or “any person” with the power to
“investigate, discover or terminate misconduct.” In this subsection
of the law, there’s no requirement of a “proceeding,” but there
is a requirement that the employee “reasonably believe” that a
violation of the law occurred. 

Under both subsections, the complaining employee may not
be discharged, demoted, suspended, harassed or discriminated
against in any way because of the protected disclosure. There must
be a causal link between the protected conduct and the adverse action. 

Employees who believe they have been retaliated against
in violation of Sarbanes-Oxley must file a claim with the Department

of Labor within 90 days of the alleged
retaliation. The employee must show that
the protected conduct was “a contributing
factor” (not the sole reason or even a
significant factor) in the “unfavorable
employment action.” The employer must
then prove “by clear and convincing
evidence” that the unfavorable employment
action would have been taken regardless
of the employee’s protected conduct.

Remedies available to a successful
employee include all relief to make the
employee whole, such as reinstatement, compensatory damages,
back pay (with interest), and any “special damages” sustained
as a result of the discrimination, such as litigation costs and
attorneys’ fees, but not punitive damages. Reinstatement is
immediate and isn’t postponed automatically by appeal. 

Practical impact 
In addition to complying with all of Sarbanes-Oxley’s

requirements regarding financial reporting controls and corporate
governance, prudent employers – whether public or private –
must be proactive in implementing policies and procedures to
navigate the post-Sarbanes-Oxley landscape. We recommend
that employers first conduct a top-to-bottom review of existing
policies and practices, ideally in a manner that will maintain
all available legal privileges and protections. 

Following that review and follow-up, employers should
be in a position to show, at a minimum:
• A code of conduct that spells out specifically the duties of all

employees;
• Establishment and a clear publication of a hotline and other

avenues for confidential, anonymous complaints;
• Personnel policies and procedures that comply with the law’s

requirements on handling of complaints, document handling
and retention, and non-retaliation;

• A clear designation and publication of those persons within
the company who have the authority to investigate, discover
or terminate financial misconduct;

• Personnel policies clearly addressing inappropriate conduct,
e.g., prohibited conduct regarding media contact, removal of
documents, destruction of documents, refusing to participate
in investigations; and

• Comprehensive and documented training programs for all
employees that implement the requirements of Sarbanes-Oxley.
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