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or many human resource and other business professionals,

February 5, 1993, will be remembered as the day their

job became more difficult (and more frustrating). On

that date, President Clinton signed into law (after two

vetoes by President George H.W. Bush) the Family and Medical

Leave Act (FMLA), which provides covered workers with up to

12 weeks of unpaid leave for certain family events and illnesses.

Since the enactment of the FMLA, more than 35 million

workers have taken FMLA leave. Many professionals

who deal with the FMLA, however, believe it has not

worked out the way the drafters intended. While

considering the goal of the FMLA laudable, employers

have found it unworkable in practice and too easily

subject to abuse by employees.

Intermittent leave
Intermittent leave continues to be one of the

issues perplexing employers. The ease with which

employees can obtain physicians’ certifications of the

need for intermittent leave frequently is cited as a

primary cause of the FMLA problem. Armed with such

certifications, employees feel free to miss work with only a

simple mention of the phrase, “FMLA.” In response, employers

are forced to deal more aggressively with employee absence

and suspicious FMLA requests.

To minimize employee abuse of intermittent FMLA

leaves, employers should consider taking the following proactive

measures:

• Ensure that the employee seeking leave is an “eligible employee”

under the FMLA

• Educate supervisors about the FMLA so they have sufficient

familiarity to spot issues and avoid costly mistakes

• Ensure that FMLA policies and related documents are

“state-of-the-art”

• Ensure that the employee certifications are full and complete 

• Effectively use the second opinion option to challenge a

questionable certification

• Where FMLA abuse is suspected, professional surveillance

may be used to uncover such abuse or even fraudulent use

of FMLA leave

Supreme Court weighs in 
The courts have recognized that the FMLA regulations

promulgated by the federal Department of Labor (DOL) go too

far in some cases. In a sharply divided ruling in March 2002,

the U.S. Supreme Court in Ragsdale v. Wolverine World Wide,

Inc. overturned a regulation issued by the DOL that had created

great concern among employers. 

Specifically, the DOL took the position that if an employer

failed to properly notify a worker that an absence is covered

by the FMLA, the employee’s statutory entitlement may not be

reduced (therefore, the worker still is entitled to the full 12 weeks

of protected leave). In a key ruling in favor of employers, a

majority of the court found that the DOL’s rule was contrary to

the general scheme of the FMLA and might discourage

employers from granting more generous benefits to

workers.

Future of the FMLA
As Yogi Berra has been quoted as saying,

“The future ain’t what it used to be.” Since the

passage of the FMLA, some states have enacted

legislation that grants even greater benefits to

employees. In addition, several legislators have

proposed changes to the FMLA. For instance, Sen.

Christopher Dodd (D-Connecticut) celebrated the

10-year anniversary of the FMLA by introducing a bill that

would lower the threshold for providing FMLA benefits from

companies with 50 or more employees to those with 25 or

more workers. 

The reasons for taking leave also would be expanded to

include domestic violence and attending a child’s school activities.

Conversely, Rep. Judy Biggert (R-Illinois) used the 10-year

anniversary of the FMLA as an opportunity to call for the passage

of legislation that would clarify and restrict the definition of

“serious health condition.” 

Though the precise future makeup of the FMLA may be

unknown, one thing does seem certain – the FMLA is here to

stay. Until Congress or the courts step in to close loopholes that

create room for abuse, employers must learn to live harmoniously

with the law as it exists. Fortunately, as demonstrated by the

court in Ragsdale, the courts are not unsympathetic to the plight

of the FMLA-covered employer.
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“Today, I am pleased to sign into law the ‘Family and Medical Leave Act of 1993.’ I believe that this legislation is a response to a compelling

need – the need of the American family for flexibility in the workplace. American workers will no longer have to choose between the job they

need and the family they love.” – President Bill Clinton
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