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As the 111th Congress approaches the end of its first 
year, a look back at its legislative efforts shows a group 
consumed with health care, bailouts and a multi-front 
war. While these issues have certainly dominated, 

organized labor is not giving up on its hopes of getting significant 
new employee-friendly legislation passed. We have already seen 
significant expansions of the Americans with Disabilities Act (ADA) 
and the Civil Rights Act of 1964 (Title VII), but this is only the 
beginning. There are bills pending before Congress right now 
that touch on almost every significant aspect of employment. 

WHERE WE ARE
ADA amendments
 Upon taking effect on January 1, 2009, the ADA Amendments 
Act directed the courts and the Equal Employment Opportunity 
Commission (EEOC) to shift the focus from questions about 
whether a person is disabled to look instead at (a) whether any 
accommodation was offered and/or (b) whether action taken 
against the employee had to do with any perceived disability. The 
new EEOC regulations, due before the end of the year, are expected 
to place many additional burdens on companies as well. 

Ledbetter Fair Pay Act
 On January 29, 2009, President Obama signed the Lilly 
Ledbetter Fair Pay Act. Effectively doing away with the statute 
of limitations for pay-related discrimination claims, employees 
may now seek recovery for alleged past acts of discrimination 
that they believe led to lower pay, even if those actions took 
place years – or even decades – before. Employers must now 
keep meticulous records justifying pay decisions (including 
promotions and demotions) for years in the off chance a 
lawsuit might one day be filed.

FMLA changes
 On January 16, 2009, the new regulations for the Family 
and Medical Leave Act (FMLA) took effect. Aside from altering 
procedures established 15 years ago, the regulations also 
fleshed out the military/family leave obligations placed on 
employers. Family members of military service personnel now 
have an abundance of new leave options at their disposal.

WHERE WE’RE HEADED
Proposed Employee Free Choice Act (EFCA)
 One of the most highly publicized legislative battles involves 
the union-backed Employee Free Choice Act (EFCA). The 
legislation represents organized labor’s largest initiative and is 
seen as critical to its efforts to increase union participation in the 
workplace. In its current iteration, EFCA requires a secret ballot 
election, but after an abbreviated, 10-day campaign period. This 
is seen as a tremendous advantage to unions, as a company 

will have little time to put its position 
in front of its employees before a choice 
over representation will be made.
 In addition to the card check/
streamlined election process, EFCA 
also does away with established 
bargaining rules for the creation of a 
collective bargaining agreement 
(CBA). Under EFCA, the sides have 
90 days to reach an agreement. If the 
two cannot agree on a CBA, a federal 
mediator is called in to try to broker 
a deal. If, after 30 days, no deal is 
forthcoming, either party may have 
the negotiations referred to “an 
arbitration board.” An arbitrator will 
hear both sides and issue a decision 
defining the CBA for the next two years. 
Thus, EFCA allows someone outside the company with no long-
term vested interest in the organization to dictate the key work 
rules, including grievance procedures and the setting of wages.

ADDITIONAL ANTICIPATED LAWS
The RESPECT Act
 This acronym is short for Re-Empowerment of Skilled and 
Professional Employees and Construction Tradesworkers, and 
will overturn the Kentucky River decision that defined who is a 
“supervisor” under the National Labor Relations Act. Should 
the RESPECT Act pass, many supervisors will no longer be 
supervisors, but rather dues-paying members of a bargaining 
unit whose working conditions are governed by a collective 
bargaining agreement.
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On the Table
The following represents a partial list of labor-related bills 
pending before Congress in some capacity:

F amily and Medical Leave Enhancement Act of 2009, 
Family Fairness Act of 2009, Family-Friendly Workplace 
Act , Paycheck Fairness Act, Title VII Fairness Act, 

Working Families Flexibility Act, National Labor Relations 
Modernization Act, Family Leave Insurance Act of 2009, 
Federal Living Wage Act, Alert Laid off Employees in 
Reasonable Time Act, New Employee Verification Act, 
Arbitration Fairness Act of 2009, Family and Medical Leave 
Restoration Act, Family and Medical Leave Inclusion Act, 
Healthy Families Act, Truth in Employment Act of 2009, 
Employment Non-Discrimination Act of 2009, Breastfeeding 
Promotion Act of 2009, Patriot Employers Act and 
Emergency Retiree Health Benefits Protection Act of 2009.
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Employment Non-Discrimination Act
 The Employment Non-Discrimination Act would add 
sexual orientation and sexual identity to the list of protected 
classifications under federal law.
 Other potential law changes include the Healthy Families 
Act, which mandates paid sick leave; the FMLA Enhancement 
Act, which drops the requirement for coverage from 50 to 25 
employees; the Family Fairness Act, which removes the 1,250-
hour requirement for employee eligibility; the Paycheck Fairness 
Act, which dramatically increases penalties for disparate pay 
between sexes while at the same time eliminating many of the 
defenses to such disparity (such as differences in core job 
duties); and the Family Leave Insurance Act, mandating a set 
amount of paid family and medical leave.
 Some, even many, of the proposed workplace laws may 
never pass. But labor is pushing Congress and the president to 
repay it for its unwavering support during the 2008 election 
cycle. Conventional wisdom is that once the health care debate 
is behind it, Congress will turn to many of these laws for 
debate and possible passage. Stay tuned!
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