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WATCH OUT!
Business Alert

I
nternational trade agreements and advances in technology

and transportation have fostered the global movement of

personnel. Today, U.S. employers of all sizes recruit the

best and brightest professionals irrespective of their countries

of birth. Foreign-born candidates often require employer-sponsored,

U.S. government-issued temporary work visas before the

commencement of U.S. employment. 

Heightened concerns about security in the wake of the

September 2001 terrorist attacks and the subsequent U.S.

government reorganization to address homeland security have led

to changes in the visa process. Even before September 2001,

processing backlogs at the former U.S. Immigration & Naturalization

Service (INS) forced U.S. employers to engage in long-term

planning for even the most routine temporary work visas. 

On March 1, 2003, the INS was dissolved and its functions

were officially transferred to the Department of Homeland

Security (DHS). The transformation of the INS and 20 other

agencies to the DHS is the largest U.S. government reorganization

in more than 50 years. 

Prior to March 1, the INS was responsible for both immigration

benefits/services and enforcement. The benefits function was

transferred to the Bureau of Citizenship and Immigration Services

(BCIS). The BCIS is now responsible for reviewing applications

for temporary and permanent visas as well as applications for

asylum and naturalization. 

The enforcement division of the former INS has been merged

into the Bureau of Border and Transportation Security, which

actually consists of two bureaus: the Bureau of Customs and

Border Protection (BCBP) and the Bureau of Immigration and

Customs Enforcement (BICE). The BCBP is managed by customs

and will integrate the border protection and inspection functions.

The BICE will administer the investigative and enforcement

arm of the former INS. 

Elimination of backlogs
The Homeland Security Act of 2002 set a lofty goal of

improving the efficiency of the former INS. Section 458 of the

Homeland Security Act requires the DHS to eliminate immigration

backlogs within one year. The current

BCIS Service Center backlogs for

temporary work visa petitions (H-1B

professionals, L-1 executives/managers,

NAFTA workers and H-2B laborers)

range from a couple of weeks to several

months. 

Permanent visa (“green card”)

applications often take several years

to process. Permanent visas are issued

to persons who have become lawful,

permanent U.S. residents. Permanent

residence permits a person to live and work in the United

States for life. Most persons acquire permanent resident status

through petitions by sponsoring relatives and employers. 

Trend to continue
Current and future U.S. economic and political conditions

will have little effect on the continuing growth of employ-

ment-based immigration. To remain competitive in the global

marketplace, U.S. employers will continue to rely on the talents

and skills of foreign nationals. Demographic studies show that

the low birth rates in the U.S. during the past several decades

guarantee that there will be shortages of professionals and

skilled workers in the U.S. in the decades to come. 

Indiana businesses have recruited and hired many foreign

professionals and skilled laborers in the past decade. The 2000

Census revealed that the foreign-born population in Indiana

nearly doubled between 1990 and 2000. The Census Bureau

estimates that there were about 370,000 people in Indiana in

2000 that were “immigrant stock.” That is a term that refers to

immigrants and their children born here after their arrival. The

Census Bureau found that 52.2% of Indiana’s foreign-born

population arrived in the state since 1990, well above the

national average of 43%.

The Indiana immigrant stock population should continue

to rise throughout the next decade. Unfortunately, an increasing

number of the immigrant population that enters the U.S. legally

is establishing roots, only to fall “out-of-status” (visa

overstay) with little or no relief to maintain or reacquire

legal status. 

Policy changes needed
The current immigration regulations provide

surprisingly few avenues for extending or changing

authorized periods of stay. Another major void in the

existing framework is that U.S. employers have limited

options for employing foreign workers in skilled

occupations that do not traditionally require four-year

college degrees.
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Chamber Offers New Guide
Complete information on this topic is available in the Chamber’s new

Indiana Guide to Hiring & Managing Foreign Employees. Jay Ruby authored

this comprehensive resource on employment immigration law.

In addition to the guidebook, written in an easy-to-understand format,

you will receive a CD-ROM with all of the immigration forms needed

when hiring foreign employees.

Indiana Chamber members receive a 25% discount on the publication.

Visit the publications section of wwwwww..iinnddiiaannaacchhaammbbeerr..ccoomm to order or

contact Ken Winslow at (317) 264-6885 or (800) 824-6885.
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Congress may eventually be forced to enact a win-win

immigration solution to this growing problem. That solution

should provide employers easier criteria and procedures for

securing work visas to meet demands and allow the new DHS

to better monitor/track the foreign nationals residing in the U.S. 

Through a more open, inclusive immigration policy, the

U.S. government will generate more tax revenue (payroll tax

revenue for otherwise unreported illegal aliens), enhance national

security (easier criteria for foreign nationals to report/apply for

visas), and provide a real reward system (faster green card

processing) for foreign nationals who contribute to the federal,

state and local tax bases. 
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Author: Jay Ruby is an immigration attorney with the

Atlanta and Indianapolis offices of Ogletree, Deakins,

Nash, Smoak and Stewart, P.C., a national labor and

employment law firm. He can be contacted at (404)

870-1793 or

e-mail: jay.ruby@odnss.com.


