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W
ith the threat of war becoming reality in mid-March,

many men and women are finding themselves trading

their normal jobs for a different line of work. The

Defense Department reports that more than 180,000 people

have stepped up to serve our country in its time of need. 

In an effort to protect the workplace rights of these individuals,

Congress passed the Uniformed Services Employment and

Re-employment Rights Act (USERRA) in 1994. Uniformed

Services is defined to mean the various branches of the United

States military and their respective reserve components along

with the commissioned corps of the Public Health Service and

any other category of persons designated by the president in

times of war or emergency.

USERRA applies to all civilian employers, including federal,

state and local governments and private employers regardless

of the number of employees.

Employee responsibilities
When leaving for military duty, the employee must give either

written or verbal notice prior to the military service leave, if possible.

The employee may use paid time off, such as vacation or

personal days. The employee, however, cannot be required to

use such accrued time off. Upon completion of their military

service, USERRA requires that returning employees be re-employed

by their former employer, as long as they have left employment

that was reasonably expected to continue. 

USERRA requires employees, upon completion of their

military service, to report to work or submit an application of

re-employment by a specified deadline, determinant upon the

length of the military leave. If the employee has served 1-30

days, he or she is required to return to work no later than the

first full regularly scheduled work period on the first full day

after release from service. If the service lasted 31-180 days, then

the employee must submit an application for re-employment,

either written or oral, within 14 days of completion of service.

After 180 days or more of service, the employee must apply for

re-employment within 90 days of military service completion. 

Employer responsibilities
Under USERRA, employers are required to ensure prompt

re-employment, which is generally determined on a case-by-

case basis. Factors often influencing re-employment

include the length of military service and the line of work.

USERRA provides that an employer may be excused from

re-employing a person under the following circumstances:

• The employer’s circumstances have changed so much as

to make re-employment impossible or unreasonable 

• The employee’s separation from service was less than honorable

• Reasonable notice of the employee’s desire to return to

work was not given, and the employer’s established policies

would be violated by failure to give

reasonable notice 

• The employee has incurred a service-

connected disability and re-employment

would impose an undue hardship

on the employer (USERRA defines

undue hardship in the same manner

as the American Disabilities Act)

However, in case of legal action, the

employer bears the burden of proof in

such matters.

Pay and benefits
While an employee is on covered

military leave, an employer is not

required to pay the employee. However,

the law does require that the employer

has to offer the employee the right to

continue in the employer’s group

health plan for up to 18 months.

Employees may be required to pay up

to 102% of the premium for such

insurance, except if the employee is

on leave for 31 days or less. If that is

the case, the employee may not be charged more than he or

she would have paid if still employed.

With regard to pension plans, no break in employment is

considered to have occurred because of military service. In

addition, employers are required to make all contributions to a

returning employee’s pension plan that the employer would have

made if the employee had not been absent for military service.
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Helpline Offers Assistance
The information in this article is provided by the authors

and publisher as a service to the business community. Although

every effort is made to ensure the accuracy and completeness of

this information, the authors and publisher cannot be responsible

for any errors or omissions.

However, if you are a member of the Indiana Chamber of

Commerce, you may contact the Chamber’s HR Helpline

(317-264-6866) to discuss leave or other employment law issues.
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