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The overwhelming value of corporate assets, especially for
Fortune 500 companies, exists in intellectual property
(IP) – patents, trademarks, trade secrets and copyrights. The

expense of obtaining and preserving such IP is not insignificant,
but the price is extremely modest compared to the “cost” of
not having such IP protections.

Zyprexa®! For many locals, that says enough about the value
of IP rights. If you didn’t happen to notice, here’s a clue: $2 billion
plus per year of sales in the U.S. alone. In the recent Southern
District of Indiana case of Eli Lilly and Company vs. Zenith
Goldline Pharmaceuticals, Inc., et al., Zenith and other generic
drug companies unsuccessfully sought to invalidate U.S. Patent
No. 5,229,382 to Eli Lilly and Company (“Lilly”). As a result,
that patent continues to stand in the way of imitation of Lilly’s
number one selling drug – representing nearly 18% of U.S. sales
and approximately 32% ($4.42 billion) of worldwide sales. Your
business may not relate to $2 billion per year, but it certainly can
relate to the consequences of losing 18%-32% of its annual business.

What’s at stake
What are the downsides of not addressing a company’s IP

issues? The question might as well be – what is the “cost” of
competition? What is the cost of a competitor using your printed
materials, your special internal processes and information, your
inventions, etc.? Consider the following specific examples:

CCooppyyrriigghhttss:: An independent contractor – not the contracting
company – is the default owner of the copyright in materials
generated by the contractor. An agreement in writing is required
to change this result. Absent such an agreement, your company’s
advertising copy, manuals, artwork, software, etc. created by
outside vendors could be sold again – this time to your competitors.

TTrraaddee  SSeeccrreettss:: Is all internal information that is not known to
others a protectible trade secret? No. Reasonable steps must be
taken to protect the secrecy of the information. Absent appropriate
measures, an employee could go to work for a competitor and
disclose your company’s customer lists, financial information,
internal processes, business plans, etc.

TTrraaddeemmaarrkkss:: Adopting a mark that is
confusingly similar to someone else’s
mark – even if you don’t know about the
other mark – can subject you to an
injunction, damages and the destruction
of inventoried products. The consequent
name change of your product or service
not only eliminates any goodwill associated
with prior sales and advertisements, but
creates a negative impression in itself. (Was
there something wrong with the product?
Is the company unstable?)

PPaatteennttss:: Do you think that invention made by your employee
is owned by the company? Maybe not – especially without the
existence of an employment contract or other specific circumstances.
Can you sell a product for a couple of years and then seek a
patent if it starts to sell well? No. Among a variety of statutory
limitations, an inventor must file a patent application within
one year of offering an inventive product for sale in the U.S. –
or it is simply too late to get a patent.

And it’s not just whether you can stop someone else from
using your invention. In the patent world, failure to protect your
rights can subject you to liability to another who later makes
the same invention and obtains a patent – even if you have been
privately using the product or process for years!

Business value of IP rights
The business world continues to put more stock in its IP

rights, as reflected by court trends. In the last 10 years, the number
of trademark disputes filed in federal courts is up more than
40%, and patent filings are up by two-thirds. And the stakes
continue to rise. In 2002, nearly 27% of decided patent cases
awarded more than $5 million to the winning patent owners,
with some in the hundreds of millions of dollars.

So what does IP protection cost? A copyright may cost a
couple of hundred dollars to obtain. A trademark may run a
couple of thousand dollars. A trade secret program may involve
time and materials running into the tens of thousands of dollars.
A U.S. patent – through its 20-year life – may cost $25,000 or
more. But how does that compare with the consequences of
not having IP protection?

In today’s vernacular: copyright registration – $200; patent –
$25,000; keeping your competitors from using your intellectual
property – darn near priceless.
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Tom Henry is the author of the new Indiana Chamber
of Commerce book, “Overview of Patents, Trademarks,
Copyrights and Trade Secrets in the Business Setting.”

The book has been developed over his 20 years teaching
intellectual property law at the IU School of Law-Indianapolis
and 30 years of counseling clients on IP matters. 

Basic descriptions of IP rights and requirements,
comments on pitfalls and strategies, and a comprehensive
IP program are all presented.
To order, contact Customer Service at (800) 824-6885
or go to www.indianachamber.com/Publications.asp
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Author: Tom Henry is the managing partner of Woodard,
Emhardt, Moriarty, McNett and Henry LLP, a firm specializing
in obtaining, managing and litigating intellectual property
rights. Contact Henry at (317) 713-4907 or 
e-mail: thenry@uspatent.com




