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FINANCE

Alternate dispute resolution (ADR) has many faces. “For
more than half a century, there has been steadily growing
acceptance of and trust in the processes of alternative

dispute resolution (ADR) – primarily mediation and arbitration.
Acceptance has been driven by growing executive sensitivity to
the importance of preserving valuable business relationships,
and an increasing determination to steer clear of costly litigation
when dealing with business disputes of virtually every kind.” 1

Though arbitration and mediation are a part of ADR,
some people mistakenly believe that mediation and ADR are
one and the same. This thought process is particularly true in
Indiana during recent years because of the rapidly growing
field of mediation. Mediation was catapulted into the limelight
in January 1992, when the Indiana Supreme Court adopted
alternative dispute resolution rules which provided for, among
other things, mediation.

Mediation should not be confused as being the only ADR
available nor should it be confused with arbitration. Arbitration
is a process in which a neutral third person or panel of arbitrators
considers the facts and arguments that are presented by the
parties and the neutral party renders a decision. By contrast, in
mediation a neutral person acts to encourage and to assist parties
to identify issues, explore settlement alternatives, etc., but
decision-making authority rests with the parties, not the mediator.

Rules of mediation
In mediation, both parties must agree to the resolution for

the case. A party cannot be compelled to reach an agreement. The
only compulsory feature of mediation is that the parties negotiate
in good faith. If the parties are successful in reaching agreement,
the agreement to resolve the dispute must be reduced to writing
and signed by the parties and their counsel.

The rules for conducting mediation are designed to maximize
the opportunities for achieving settlement of the dispute. The
entire mediation process is regarded as settlement negotiations.
Consequently, all efforts to resolve claims such as offers, willingness
to accept offers, evidence of conduct or statements made during
mediation sessions are inadmissible in court if the case does
not settle. Mediators cannot be compelled to disclose in court
any matter discussed during the mediation. Mediators may not
disclose information to one party that is received from another
party during the mediation without the permission of that party.

When a case is referred to mediation, parties are afforded
the opportunity to submit a confidential statement to the mediator
before the mediation session. Each mediation usually begins
with a joint conference involving the mediator, parties and
their attorneys. Once each party has had an opportunity to
present its version of the dispute and the mediator has asked
any clarifying questions, the parties are separated into different
rooms. The mediator explores privately with each party additional
facts and the assessment by the party of its position.

Thereafter, the mediator typically
engages in shuttle diplomacy, meeting
in private with each party to convey
information and settlement offers. A
skilled mediator is crucial to the
process because he or she engages in
analysis and poses questions designed
to make the parties re-evaluate their
settlement positions and adjust their
negotiations accordingly. The system
works best when the parties are
completely open and candid with the
mediator.

Popular option
The judge of any court in Indiana may order any civil or

domestic lawsuit to be mediated. Mediation has become a favored
means of disposing of cases filed in the courts. Indeed, judges
have resorted to mediation as they have developed confidence
in mediation. Many lawyers in the state now confine their practice
to serving as a mediator. Still further evidence of the acceptance
of mediation is the Indiana Supreme Court’s adoption of a rule,
effective January 1, 1999, which provides for optional early
mediation. In short, parties do not even have to be engaged in
litigation to mediate their dispute.

There are many perceived advantages of resolving disputes
through mediation as opposed to litigation. Cost is ranked the
highest in terms of its importance, but predictability, speed,
fairness and maintaining business relationships all are considered
beneficial aspects of mediation. Perhaps the single most
important feature of mediation is that the manner of resolving
the dispute is not placed in the hands of a third party. The parties,
with the help of the mediator, resolve their dispute themselves.

Statistics that are frequently quoted reveal that between 80%
and 90% of the disputes submitted to mediation are settled. That
is the best measure of success for mediation and the greatest
commendation for its use.
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Author: Terrill D. Albright, a partner at Baker & Daniels,
is a 40-year veteran of the law firm and has focused the
past nine years on alternative dispute resolution. He has
extensive experience in construction litigation, lender liability
and manufacturer-distributor disputes and is a registered
Indiana Civil Mediator and a member of CPR Panel of
Distinguished Neutrals. He can be contacted at (317)
237-1262 or e-mail: talbright@bakerd.com
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