
Business regulatory challenges come in a variety

of forms. An alphabet soup of state and federal agencies

keeps a close watch on a wide variety of workplace

issues.

Extensive time and resources are spent complying

with environmental concerns. Air emissions. Waste

byproducts. Water standards. The list goes on.

Moving up in importance – for industrial operations,

those in the construction business and 148 additional

communities across the state – are recently revised

stormwater regulations.

Rule 5, Rule 6 and MS4 (Rule 13) programs

may seem like innocuous terms. The impacts of

non-compliance, however, can be substantial. The

rules have changed, but the playing field is far from

absolute. Discussion of stormwater regulations, old

and new, brings more questions than answers.
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Setting the table
The key government players are the U.S. Environmental Protection Agency

(EPA) and the Indiana Department of Environmental Management (IDEM).

A stormwater definition, according to the EPA: 

“When it rains or snows, the water than runs off city streets, parking lots

and construction sites can wash sediment, oil, grease, toxics, pathogens and

other pollutants into nearby storm drains. Once this pollution has entered

the sewer system, it is discharged – (usually) untreated – into local streams

and waterways. Known as stormwater runoff, this pollution is a leading threat

to public health and the environment today.”

IDEM picks up the additional definitions:

The original Rule 5 requires that developers of any construction activity

that disturbs five or more acres of land:

• File a Notice of Intent (NOI) for the land disturbing activity in order to

obtain a general stormwater permit; and

• Submit an erosion control plan to either the Department of Natural

Resources (DNR) or the county soil and water conservation district

Under Phase II, the official EPA change lowers the minimum standard

for action from five acres to one – a substantial move in itself. Of even more

concern to the building community is a state interpretation that adds an

existing – but not previously enforced – approval process for the erosion

control plan before a general permit can be received from IDEM.

“The rule was I could fill out the NOI, send it in and 48 hours later I could

start digging,” explains Bill Pedtke, executive officer of the Southwestern

Builders Association, representing approximately 400 companies and 18,000

employees in Posey, Vanderburgh and Warrick counties. The new rule “has

the potential of shutting down a project that should be moving forward.”

MS4s are municipal separate storm sewer systems. Phase I only applied

to areas serving an urban population of more than 100,000. In Indiana, that

was Indianapolis. Phase II of the MS4, or Rule 13, lowers that threshold to

7,000. The impact in Indiana extends to 149 communities.

“Easier said than done,” is Indiana Environmental Institute President

Bill Beranek’s view of this new responsibility. Jeffrey Longsworth, a Washington,

D.C.-based attorney with Barnes & Thornburg, adds that municipalities are “going to have to

step up and do things differently.” A portion of the new regulations will eventually include

municipalities taking over the Rule 5 erosion plan approval process.

Rule 6 requires operators of industrial facilities to obtain a general National Pollutant Discharge

Elimination System (NPDES) permit from IDEM. The permit requires industries to monitor their

stormwater runoff, as well as develop and implement best management practices to minimize or

eliminate their impact on the environment.

Phase II adds to the sampling requirements and enforces a five-year permit term limit. The

concern, Beranek says, is a company being “susceptible to extraordinary federal penalties … for

a trivial paperwork violation.”

On the positive side for business, Phase II extends a “no exposure exclusion” from a limited

number of business categories to all industrial users. No exposure refers to all industrial activities

and material storage areas not being exposed to precipitation, primarily through some type of

shelter or indoor storage. Exclusion allows the business to avoid the NPDES permitting process.

Rule 5
Indiana’s climate necessitates a very focused and intense building season. Potential delays and

interruptions are what concern Pedtke, the members of his association and builders throughout

the state.

“What part has housing played in the economy, especially the last few years?” he asks. “Do you

really want that stopped by an appointed person doing a plan review at what might not be top speed?”

Randy Braun is a program chief with the Indiana Department of Natural Resources (DNR). A

lack of a specified time frame – allowing submission of the erosion control plan and filing the NOI

Rule 6 No Exposure Exclusions*
(as of March 23, 2004)

Phase 1 – 106

Phase 2** – 23

Total – 129

TToopp  55  bbyy  SSIICC  CCooddee

Fabricated Metal Products ........................................ 24

Rubber & Miscellaneous Plastics ..................... 13

Furniture & Fixtures ....................................................... 12

Industrial & Commercial Machinery .......... 11

Transportation Equipment ........................................ 11

*Exempt from stormwater permitting requirements. 

**Phase II rules, effective as of November 26, 2003,
expand exclusion to additional industry categories

Source: Indiana Department of Environmental Management
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at the same time – in the old rule led to potential problems if the erosion

plan was deficient.

Pedtke counters that IDEM has always retained the authority to enforce

changes in builders’ plans. What started out as a proposed 60-day

review period in Phase II was brought down to first 35 days and then

28 days. 

Anecdotal evidence from early this year, according to Pedtke, revealed

some plans receiving approval in three to four days, while another builder

was contacted on Day 26 of the review period with the message that

the person was just starting to look at the plan.

“If the plan gets approved in 28 days and then you start development,

you could lose some of the building season,” Pedtke offers. “Our members

say the new requirements do not have anything to do with controlling

erosion. It just adds paperwork and headaches.”

The erosion control plan review is done either by the local soil and

water conservation district or the DNR. Braun, speaking in mid-March,

was pleased with the progress.

“At this point in time, we’re keeping up pretty well with it,” he reports.

“There are more than 50 people working on the program, some of them part-time. Our staff is in

the soil and water district offices, stationed locally. That makes it more efficient to implement.”

Self-monitoring changes
Original approval is not the only concern. Pedtke says an enhanced self-monitoring program

requires weekly written reports evaluating erosion controls and changes that need to take place.

In the event of one-half inch of rain or more, he says a report is due by the next business day.

Braun notes that these requirements have always been in the EPA rules, but they were never

6,190

149

1,657

Indiana NPDES* Stormwater Permits
Active as of March 23, 2004

*National Pollutant Discharge Elimination System

Source: Indiana Department of Environmental Management

n Rule 5 (construction)
n Rule 6 (industrial)
n Rule 13 (municipal)
TToottaall::  77,,999966



put into the Indiana regulations for some unknown reason. 

“The majority of sites require temporary high maintenance,” he explains.

“There were a lot of practices put into plans that were not maintained or

monitored. This is a mechanism that allows (builders) to monitor and take

corrective actions onsite.”

The reduction from five acres to one in projects subject to the requirements

adds to the trepidation. Pedtke says that while developers were the ones

most often held accountable under the five-acre standard, that responsibility

now transfers to the builder in many cases. Enforcement actions could

even go down to the level of the individual lot owner.

The time factor is the biggest irony, according to Pedtke.

“There’s nothing that controls erosion better than a finished subdivision.

The faster it gets done the better,” he reasons, “but time is being added,

cost is being added. I don’t know of a business in which time is more

important than in land development.”

Rule 13
Stormwater management is one of a handful of water and wastewater

issues facing municipalities. Other costly concerns include combined

sewer overflows, wastewater treatment, septic systems and drinking water

treatment. A 2001 study sponsored by the Indiana Advisory Commission

on Intergovernmental Relations puts the stormwater needs at approximately

$500 million, but admits this is only an estimate.

The 149 communities, minus Indianapolis, that IDEM reports as being

subject to the new requirements are entering new territory. They must

implement six minimum control measures that will reduce the amount of

pollutants as a result of stormwater runoff. Those measures are:

• Public education and outreach

• Public participation and involvement

• Illicit discharge detection and elimination

• Construction site runoff control

• Post-construction stormwater management

• Pollution prevention/good housekeeping for municipal operations

Number four on the above list brings the discussion back to Rule 5.

Once fully implemented, municipalities will assume the erosion control

plan approval function outlined above.

That proves particularly troubling to the Indiana Environmental

Institute’s Beranek.

“DNR has said that 75% of the (erosion control) plans are bad plans,

that people get it wrong, but we don’t know why it’s wrong,” he asserts.

“We’re taking a system with 75% failure for reasons I don’t know, and we’re

handing it over to a third party.”

Beranek says enforcement of the previous regulations has always been a problem. Instead of

solving that, “we’re going to go from five acres to one acre and now have cities and towns doing

(the approval). I see that as a problem.”

Braun says the 75% estimate came from one staff member based on personal experience.

Most of the faulty plans, he claims, are corrected quickly.

“A high percentage of plans could be deemed deficient. Some are missing minor elements,

so we’re able to call the engineer and get it fixed in a couple of hours. The grossly deficient

plans are probably in the 20% range. Every site is different. There is no boilerplate plan.”

City outlook
Braun also believes that the shift to city and town responsibility will not result in major changes.

“Local communities will set up their own programs, which are supposed to be as strict as

Rule 5, or they can be stricter,” he details. “City engineers and surveyors will do the planning review

and compliance. We’re going to be working with them to try to make a smooth transition. We’ll
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Rule 6 Permit Holders
By Sector, SIC Code

MMaannuuffaaccttuurriinngg  ...................................................................................................................................................................... 11,,110033

Stone, Clay, Glass & Concrete Products .............. 199

Fabricated Metal Products (except machinery 

and transportation equipment) ................................................................ 146

Transportation Equipment ............................................................................................ 124

Primary Metal Industries ...................................................................................................... 113

Rubber & Miscellaneous Plastics ...................................................... 103

TTrraannssppoorrttaattiioonn,,  CCoommmmuunniiccaattiioonn  &&  UUttiilliittiieess  ........ 229966

Motor Freight Transportation .......................................................................... 137

Electric, Gas & Sanitary Services .............................................................. 77

Transportation by Air ................................................................................................................................ 44

Wholesale Trade ........................................................................................................................................................................ 176

Mining ...................................................................................................................................................................................................................................... 57

Other (not classified) .................................................................................................................................................... 10

Services ........................................................................................................................................................................................................................................ 9

Public Administration ...................................................................................................................................................... 2

Source: Indiana Department of Environmental Management
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provide some expertise until they get up and running.”

Officials from a number of cities are likely unaware of all

of their upcoming responsibilities, Beranek notes. Glen

Morrow, city engineer in Greencastle, is among the exceptions. 

“I believe I’m the only one in the state who told IDEM I

didn’t plan to spend any money on this,” Morrow discloses. “When

I review plans in the future, when I review parking spaces and

drainage, I’ll look at the erosion control plan. When inspectors

go out, they’ll also make sure no sediment is leaving the site.”

Morrow admits he has several advantages, including a strong

background as part of the committee to determine how the

EPA standards would be applied in Indiana, no river flowing

through his city and available resources in the biology and

chemistry departments at DePauw University.

Early 2004 was spent trying to meet an early May deadline

for Part B of the local plan submission to IDEM. 

“It is a big time commitment,” Morrow admits, citing the

mapping of storm sewer systems as a key element. “A lot of

communities are spending a lot of money.

You can choose to use consultants,

some communities find that’s the best

way to go, or I try to do as much as I

can myself.”

Rule 6
One industrial operator in the state

describes the Rule 6 program as IDEM

“asking us to collect all the stormwater

on site and treat it before it leaves the

site. For us, that’s 50 acres.”

Phase II of the rules requires

additional sampling on an annual

basis with improvement expected from

one year to the next. Beranek and

Longsworth (of Barnes & Thornburg

in Washington and a leading stormwater

expert) quickly rattle off a list of problems

with not only Rule 6, but also the

stormwater program in general.

“Testing adds very little to

environmental protection,” Beranek

states. “Also, you can’t compare a July

storm this year to a July storm next

year. If you’re getting better and better

and better each year, it doesn’t take a

mathematician to know there’s going

to be a time when you’re close to

perfect. You’re dealing with clean

situations. The person who gets there

the quickest is going to get penalized.

“What is the purpose of this?

There are no standards. You just have

to get it better than the last year.”

Longsworth has seen more than a

few monitoring examples of identical

circumstances with significantly different

results. The intensity of storms and

background pollutants are just two of

the many factors beyond the control

of the industrial company that can

impact the outcome of the sample.

“My view of monitoring is that

states should justify the need for it. If

you’re going to require monitoring,

the underlying assumption is that it
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serves a purpose,” he offers. “In a lot of states, people say nothing happens to the data. We’ve

not seen a comprehensive report come out of EPA since the first permits were crafted in 1992.

“The time and energy spent on monitoring could be better spent on best management

practices (BMPs). Rather than waiting on storm events to capture visual samples and

the significant costs involved,” Longsworth continues, “time should be spent on visual

inspections, better training and implementation of BMPs.”

California and Wisconsin are among the states that have encouraged similar industries

to work together. Development of industry-specific BMPs allows companies to hold

themselves to higher standards and potentially receive leniency on the compliance

requirements.

“This is an area with probably as much gray as black and white. Companies trying

to comply with the law want black and white,” Longsworth adds. “It’s still an evolving

program, even though it’s the better part of 14 years old. The courts have not been that

clear as most of the issues have not been litigated.”

Time concerns
Another threat, as indicated earlier, is the addition of a five-year permit limit. The

IDEM web site guidance reports that permits do not currently expire. Beranek believes

that, despite lower level staff at EPA wanting this five-year process with the states, it

should not apply to company permit holders.

He says companies must file an annual report each year. But if the company fails to

follow the additional step of the five-year renewal, there could be a $25,000 a day fine

– for something that has nothing to do with improved water quality.

Cyndi Wagner, chief of the wet weather section of IDEM’s office of water quality,

contends that the Rule 6 permits always did expire after five years. With the new rules,

now is a good time for actual enforcement, she says.

Wagner also admits that the once-a-year sample “is not a huge data set to draw conclusions

from,” and that the annual expected reductions are “in the reasonable range” of EPA

benchmarks for different pollutants. There is no enforcement, however, of the benchmarks.

Business does benefit from the expansion of the no exposure exclusion. Lack of

information about the change, however, likely contributes to only 23 additional exclusions

under Phase II (106 under Phase I) as of late March. There are more than 1,650 Rule 6 permit

holders.

Wagner says the new rules were effective as of November 26, 2003, and that businesses

were to have been notified by letter. Officials at several companies, reluctant to discuss the

program, did say they were unclear when implementation was to take place.

On the state level, Beranek says “no one has looked at the overall picture” and he predicts

the disputes are going to go straight to the General Assembly.

Nationally, Longsworth surmises, “EPA has never really assessed the effectiveness of the

program. Is it achieving the goal of what it set out to do? I don’t think it has done a lot with

monitoring data. Nothing except really anecdotal information has come out. The EPA headquarters

has suggested a national dialogue of where the program is and where it needs to go.”

The questions continue.

I N F O R M A T I O N  L I N K

Resources: Bill Beranek, Indiana Environmental Institute, at (317) 635-6018

Jeffrey Longsworth, Barnes & Thornburg, at (202) 408-6918

Bill Pedtke, Southwestern Builders Association, at (812) 479-6026

Randy Braun, Department of Natural Resources, at (317) 233-1486

Cyndi Wagner, Indiana Department of Environmental Management, at (317) 232-8603

Glen Morrow, Greencastle city engineer, at (765) 653-0445

The Indiana Chamber will be conducting an employee training conference on stormwater issues.

Dates and details will be available soon at www.indianachamber.com
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A
re you considering buying contaminated property,

currently involved in an environmental cleanup or

considering entering a site into one of Indiana’s

cleanup programs? 

If so, you need to be aware of significant revisions to the

Indiana Department of Environmental Management’s (IDEM)

default closure tables that form part of IDEM’s Risk-Integrated

System of Closure (RISC) cleanup policy. These changes

affect the cleanup levels for several common environmental

contaminants and will become effective July 1, 2004.

RISC is a “Non-rule Policy Document” (NPD) designed

to create a single, consistent risk-based approach for all

environmental cleanups in Indiana.1 The programs affected

by RISC are the State Cleanup program, Leaking Underground

Storage Tank (LUST) program, Voluntary Remediation

Program (VRP), Resource Conservation and Recovery Act

(RCRA) program and the brownfields program. On January

1, 2004, IDEM published revised default closure level tables

found in Appendix 1 of the RISC Technical Guide. 

These default tables establish quick, easy-to-use “look-up”

cleanup values that can be used at any site in Indiana. The

recent revisions are the result of IDEM using new (and in

some cases provisional) human health toxicity information

to calculate new default closure levels.2 Some of the significant

revisions to the default closure values include more stringent

levels for several common environmental contaminants and

less stringent levels for others. The following table highlights

some of these changes. 

One of the most dramatic revisions is the significant

decrease in the default cleanup levels for the common industrial

solvent Trichloroethylene (TCE). IDEM’s new TCE values are

based on provisional TCE toxicity values that have not been finalized

by the U.S. Environmental Protection Agency because of

certain unresolved scientific concerns.3 These concerns are

the focus of ongoing scientific studies and will most likely

not be resolved for years. 

When EPA and the scientific community do reach a

consensus on these issues, it is predicted by many involved

in the process that the final TCE toxicity values will not be

as stringent as those used by IDEM to create its new 2004

closure levels. IDEM’s decision to use non-final toxicity

information presents a serious policy issue for Indiana and

creates significant problems and uncertainties for ongoing

and future cleanups. 

To help address some of these concerns, IDEM has provided

a six-month grace or transition period during which those

submitting RISC-related documents have the option of using

either all new or all old default closure levels. On July 1, 2004,

the grace period will end, and the new values will be in effect

until at least 2006. During this grace period there is an underlying

uncertainty with how a person officially selects the old or new

levels and, more importantly, how one “guarantees” it is

“grandfathered” and able to use the old values in the future. 

It is our understanding that IDEM intends that the regulated

community follow the transition policy it provided when it

released the RISC guidance in February 2001. For example,

if you are considering enrolling your site in the VRP and want

to be grandfathered under this policy, you would need to have a

Voluntary Remediation Agreement (VRA) fully executed before

July 1, 2004. Because IDEM has up to 30 days to review and

approve a VRP application, and because it typically takes an

additional two to three weeks to execute a VRA, if you want

to take advantage of this transition policy and enter a site into

the VRP, you should submit your application no later than May 15. 

We urge you to consult legal counsel and environmental

professionals to determine whether it makes sense in your

particular circumstance to use the old or new default closure

levels. This window of opportunity is rapidly closing and your

decision may have a significant

impact on the timing and cost to

complete your cleanup. 

Authors: David R. Gillay is an

attorney in the environmental

law department at Barnes &

Thornburg LLP in Indianapolis.

He can be contacted at (317)

231-7474. Sean Grady is with the

Indianapolis office of Conestoga

Rovers & Associates and can

be contacted at (317) 381-0677.

1 NPDs are only guidance and do not establish binding legal requirements.
Nevertheless, many have found that several IDEM cleanup project managers
view the RISC guidance as creating a set of “requirements” that must be performed.
In response to these concerns, IDEM management believes RISC provides
sufficient flexibility to modify the “default” policies through the non-default process
and will, if used properly, not result in a set of binding, de facto requirements.

2 This new toxicity information includes revised cancer slope factors and
reference dose factors. These new parameters are also used as inputs
when calculating non-default closure levels and will usually result in more
stringent closure levels for non-default cleanups as well. 

3 In response to this dramatic revision to TCE, IDEM contends that it is simply
following the procedure set forth in RISC to revise the default tables and notes that
U.S. EPA Regions 3, 6 and 9 are also using these provisional TCE toxicity values.
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““oolldd””  ““nneeww”” ““oolldd”” ““nneeww””

22000033  lleevveell 22000044  lleevveell 22000033  lleevveell 22000044  lleevveell

Benzene 0.67 0.35 0.099 0.052

Trichloroethylene (TCE) 2.96 0.082 0.260 0.0072

1,1,1-TCA 34.55 280 3.57 29

MTBE 5.6 3.9 0.72 0.87

Xylene mixed 412.66 170 178 20

IDEM Revises Default Closure Levels
By David R. Gillay and Sean Grady


